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I.
STATEMENT OF THE CASE

A. Nature of the Case
This is an appeal from a Decision and Order of the Industrial Commission denying
Mitchell Kennedy's (hereinafter referred to as "Mitchell" for brevity) appeal of the Decision of
Appeals Examiner which ruled that Mitchell's protest of a Department of Labor Eligibility
Determination filed on August 29, 2013 was not timely. Mitchell submits to this Honorable
Court that his protest was timely filed and that the subsequent orders of the Appeals Examiner
and the Industrial Commission are fatally flawed.

B. Course of Proceedings
On August 13, 2013, the Department of Labor sent Mitchell a document entitled
"Eligibility Determination" which denied his unemployment eligibility for one year, determined
that he willfully provided false information and assessed fees and fines against him. Mitchell
filed a protest to the Eligibility Determination on August 29, 2013, two days after the deadline of
August 27, 2013. (R., p. 2) Mitchell's protest was heard on September 24, 2013, by the Idaho
Department of Labor Appeals Bureau.

On the same date, the appeals examiner issued his

"Decision of Appeals Examiner" which denied Mitchell's protest for an untimely filing; namely,
the appeals examiner believed Mitchell's last day to appeal was August 27, 2014. (R., p. 2)
On October 8, 2013, Mitchell filed an appeal with the Idaho Industrial Commission,
appealing the Decision of Appeals Examiner. (R., p. 7) On December 5, 2013, the Industrial
Commission issued its Decision and Order affirming the Appeals Bureau's Decision of Appeals
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Examiner. (R., p. 17) On December 24, 2014, Mitchell filed a Motion for Reconsideration of
the Decision and Order with the Industrial Commission. (R., p. 24) On January 13, 2014, the
Industrial Commission issued its Order Denying Request for Reconsideration. (R., p. 29) On
February 24, 2014, Mitchell filed his Notice of Appeal to this Court. (R., p. 32)

It is from the Appeals Bureau's "Decision of Appeals Examiner," the Industrial
Commission's "Decision and Order" and the Industrial Commission's "Order Denying Request
for Reconsideration" that Mitchell appeals to this Court.
C. Statement of Facts

On August 13, 2013, the Idaho Department of Labor mailed a "[D]epartment eligibility
determination" to Mitchell at 618 North Park Drive, Coeur d'Alene, Idaho, 83814. (Tr., p. 5, L.
23-24) Mitchell resided at this address until August 21, 2013, and up until that date, had not
received the eligibility determination in the mail. (Tr., p. 6, L. 10) When Mitchell left to his
new residence on August 22 nd , he left a forwarding address with the United States Postal Service,
2432 West Fairway Drive, Coeur d'Alene, Idaho 83815, which has been his address since
August 22, 2013. (Tr., p. 6, L. 20)
Mitchell also attempted to notify the Department of Labor that he had changed addresses
on August 22, 2013, but the Department required him to go through specific steps which he was
not knowledgeable about, so an employee of the Department, named Mary, assisted him in
updating his address on August 22, 2013. (Tr., p. 17, L. 8-13)
On Saturday, August 24, 2013, during his lunch break from work, Mitchell received the
Department's eligibility determination at his new address on Fairway Drive. (Tr., p. 7, L. 9) He
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set it aside so he could go back to work, opening the envelope and analyzing the contents on
Monday, August 26, 2013 at 6:00 p.m. (Tr., p. 12, L. 16-18) Mitchell did not understand what
he was supposed to do in order to protest the Eligibility Determination, and did not have a
chance to talk to anyone who could potentially help him until after he got off work on August 27,
2013 at around 10:00 p.m. (Tr., p. 14, L. 22-23)
Despite the issues surrounding the U.S. Postal Service's delay in forwarding Mitchell's
Eligibility Determination and allowing him adequate time to protest, the appeals examiner stated
the following on the record:
[T]he Idaho Supreme Court has determined that it is both mandatory and
jurisdictional that a protest be filed within the time as provided under Idaho law.
With that understanding I do find that the protest that was filed by Mr. Kennedy
on August the 29 th was not timely filed to post eligibility determination dated
August 13, 2013. With that understanding I no longer have any jurisdiction to
hear the complainant's appeal.
(Tr., p. 20, L. 19-25, p. 21, L. 1-3) Mitchell's appeal is focused on the fact that it was the U.S.
Postal Service, not him, who contributed to the delay in filing the protest of the Eligibility
Determination.

Three calendar days is insufficient for a claimant to read the Eligibility

Determination, understand the contents, draft a protest and file it with the Department.

- 6 -

II.
ISSUES PRESENTED ON APPEAL

(a)

Did the Department of Labor Appeals Bureau's Appeals Examiner err in denying

Mitchell's protest based on timeliness?
(b)

Did the Industrial Commission err when it affirmed the Appeals Bureau's denial

of Mitchell's protest?
(c)

Did the Industrial Commission err when it denied Mitchell's Motion to

Reconsider?
III.
STANDARD OF REVIEW

In an unemployment compensation case appealing an order of the Industrial Commission
such as this, Article V, Section 9 of the Idaho Constitution confers jurisdiction upon the Supreme
Comi. Idaho Mut. Ben. Ass'n v. Robison, 65 Idaho 793,800, 154 P.2d 156, 159 (1944).
When the Supreme Court reviews a decision by the Industrial Commission, it exercises
free review over questions of law. Funes v. Aardema Dairv, 150 Idaho 7, 10,244 P.3d 151, 154
(2010). This Court's review over questions of fact are limited to determining whether or not the
Industrial Commission's findings of fact are supported by substantial and competent evidence.
Id. "Substantial and competent evidence is relevant evidence that a reasonable mind might
accept to support a conclusion. Because the Commission is the fact finder, its conclusions on the
credibility and weight of the evidence will not be disturbed on appeal unless they are clearly
erroneous." Id.
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IV.
ARGUMENT
(a) Did the Department of Labor Appeals Bureau's Appeals Examiner err in
denying Mitchell's protest based on timeliness?
The Department of Labor's Appeals Examiner erred when he determined that Mitchell's
protest was filed late. The Idaho Administrative Code which deals with postal delay reads as
follows:
If a party establishes by a preponderance of the evidence that notice of a
Department determination was not delivered to the party's last known address
within fourteen (14) days of mailing, as provided by the Employment Security
Law in Sections 72-1368(3) and (5), Idaho Code, and by the Claims for Wages
Act in Sections 45-617(4) and (5), Idaho Code, because of delay or error by the
U.S. Postal Service, the period for filing a timely appeal shall be deemed to have
been fourteen (14) days from the date of actual notice.

Idaho Administrative Code 09.01.06.017.01.a.
This Court has previously ruled that "'preponderance of the evidence' is evidence that,
when weighed with that opposed to it, has more convincing force and from which results a
greater probability of truth." Harris v. Elec. Wholesale, 141 Idaho 1, 3, 105 P.3d 267, 269
(2004)(citing Cook v. W. Field Seeds, Inc., 91 Idaho 675,681,429 P.2d 407,413 (1967)).
Based on evidence submitted by Mitchell, the Appeals Examiner found that Mitchell
"had filed a change of address/forwarding request with the U.S. Postal Service. As such, the
Eligibility Determination was delivered to the claimant at his new address on August 24, 2013."
(R., p. 2) The Appeals Examiner also determined that the Eligibility Determination was mailed
to Mitchell on August 13, 2013. (R., p. 2) That is a period of approximately 11 days.
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The expectation that Mitchell could have read the Eligibility Determination, consulted
with an attorney or other knowledgeable individual, drafted, edited and filed a satisfactory
protest within three days (from August 24th to the deadline, August 27th) is difficult to
comprehend. It would have taken a trained lawyer longer than that to meet with the client,
research the law, gather sufficient facts, draft, revise and file a protest to the Eligibility
Determination within the required timeframe. The law as it stands now is construed against the
claimant, and disallowed him reasonable and sufficient time to file an appeal after having actual
notice of the Eligibility Determination.
However, the Administrative Code does not provide what happens if the United States
mail makes an error after the Department deposits the Eligibility Determination. For instance, in
this case, the Department deposited the Eligibility Determination on August 13, 2013, but
because of the United States Postal Service, the mail was not actually delivered to Mitchell until
August 24, 2013. This delay was caused by the United States Postal Service's forwarding of
Mitchell's mail-something out of the control of Mitchell or the Department.
In a 2002 case, this Court held that when the Post Office erred in delivery of the
transmittal of documents from the Department to a recipient, more latitude was granted in
determining when notice was actually given. Moore v. Melaleuca, Inc., 137 Idaho 23, 27, 43
P.3d 782, 786 (2002). The same standard should apply in this case. Latitude should be given
based on the United States Post Office's failure to forward Mitchell's mail in a timely manner.
At the hearing which resulted in the Decision of the Appeals Examiner, the Appeals
Examiner found in his Findings of Fact that Mitchell did not receive the Eligibility
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Determination because of the Post Office's forwarding request (which under IDAPA
09.01.06.017.01 .a does constitute an excusable delay). (R., p. 2)

(b)

Did the Industrial Commission err when it affirmed the Appeals Bureau's
denial of Mitchell's protest?

The Commission found essentially the same facts as the Appeals Examiner in its
Findings of Fact. (R., p. 19) However, the Commission also noted that if a claimant "can
demonstrate that the notice required by Idaho Code § 72-1368 was defective due to postal error,"
the claimant's period to file a protest extends beyond the fourteen (14) days provided by statute.
(R., p. 20, L. 14-17) Despite having made that ruling, the Commission disagreed that postal
error contributed to Mitchell's untimely protest, despite a preponderance of the evidence in
Mitchell's favor. Three days (two of which were on the weekend) is not sufficient time to file a
protest.
This Court has very recently determined that three days of actual notice is insufficient
time to file an appeal in a divorce action. Brown v. Brown, Idaho Supreme Court Docket No.
41483, Filed October 31, 2014.

The process to protest an Eligibility Determination in an

unemployment case and the process to file an appeal in a civil litigation case is very similar.
However, the administrative protest process only provides fourteen (14) days from the date of
mailing for a protest to be filed, while the civil litigation process provides for forty-two (42) days
to file an appeal.

This is not counting the amount of time it takes for the unemployment

Eligibility Determination to travel through the mail. When issues such as mail forwarding are
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involved, like in this case, the claimant 1s usually left with very few days to consult
knowledgeable counsel and file a protest.
Simply put, three days is insufficient for Mitchell to have filed his protest.

Despite

having all of the facts and seeing that they heavily weigh in favor of Mitchell's position, the
Industrial Commission still denied his protest as untimely.

This Court should reverse the

Industrial Commission's Decision and Order and allow Mitchell's protest

(c)

Did the Industrial Commission err when it denied Mitchell's Motion to
Reconsider?

Mitchell filed a Motion for Reconsideration of the Industrial Commission's "Decision
and Order" on December 24, 2013. (R., p. 24) The basis of his reconsideration motion was to
provide additional case law and evidence to the Industrial Commission strengthening his
argument that three days is insufficient time to file a protest. Further, the Industrial Commission
in its "Decision and Order" applied a case called Hacking v. Department of Employment, 98
Idaho 839, 840 (1978) in its analysis of Mitchell's change of address with the U.S. Postal
Service. However, the Industrial Commission's reliance on Hacking was misapplied.
Hacking determined that a claimant must notify the Department of Labor of a chance of
address based upon circumstances where the Eligibility Determination was returned to the
Department and never reached the claimant. However, in this case, the Eligibility Determination
did reach the claimant but was so late as to impede Mitchell's due process rights to file a protest.
The Industrial Commission should have applied the standard found in Moore v.
Melaleuca. Inc., 137 Idaho 23, 27 (2002) instead of Hacking and Striebeck v. Employment Sec.
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Agency, 83 Idaho 531, 538 (1961).

This Court should reverse the Industrial Commission's

denial of Mitchell's Motion for Reconsideration.
VI.
CONCLUSION

Mitchell Kennedy did what any claimant would have done in a similar position. Once he
found out he was being forced to abruptly move from his home on August 20, 2013, within a day
he filed an address change and request for mail forwarding with the U.S. Postal Service. He
notified the Department of Labor. He received his Eligibility Determination on August 24, 2013,
which was a Saturday. Because of the error of the U.S. Postal Service in promptly delivering his
mail, Mitchell was unable to file a protest by the deadline, August 27, 2014. However, he had
not even received actual notice of the Eligibility Determination until August 24, 2013, a mere
three days before the deadline to file a protest.
Mitchell requests this Court reverse the decisions of the Industrial Commission, as well
as the decision of the appeals examiner.

Three days to file a protest to an Eligibility

Determination is insufficient, especially when the delay was on behalf of the U.S. Postal Service
and not the claimant or the Department.
Respectfully submitted this 26th day of November, 2014.
MADSEN LAW OFFICES, PC
Attorneys for Mitchell Kennedy
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Idaho Department of Labor
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Attorneys for Department ofLabor
HAGADONE HOSPITALITY COMPANY
P.O. Box 7200
Coeur d'Alene, ID 83816-1937
Employer
fl

"'*'~A-,BRANDEN R. GRADIN, Paralegal

- 13 -

